
03/11/2024 MON 14:50 FAX ?002/011

'?O,!?/LE.o
·.L f..i.'K Ir--:·J·"UNT;.... ,

..., COUi:.

IN THE COURT OF COMMON PLEAsZ02? MAR I I pr 4',' 0ADAMS COUNTY, OHIO
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SHAWN D. COOLEY, et al., Case No. 2023-0069 I • ;'. ?
c« ..

,-!<"
. ? ..

Plaintiffs,

v. Judge Jerry McBride

JOSEPH EDGAR FOREMAN,
AlKJAAFROMAN, et al.

Defendants.

MOTION FOR COURT TO ADOPT THE PROPOSED JOINT STIPULATED

PROTECTIVE ORDER

Plaintiffs, by and through undersigned counsel, hereby respectfully move for this Court to

adopt the attached proposed protective order, attached hereto as Exhibit 1. This Joint Stipulated

Protective Order has been reviewed by and consented to by counsel for Plaintiffs, Robert Klinger,

as well as counsel for Defendants Joseph Foreman and Hungry Hustler Records, David S. Osborne,

Jr.. Plaintiffs aver that the foregoing protective order is necessary for the parties to engage fully in

discovery given the high potential for disclosure of confidential and protected information.

sl Helen K. Sudhoff

David C. Moser (0090834)

Helen,l<.. Sudhoff (0101259)
FISHEL DoWNEY ALBRECHT & RlEPENHOFF LLP

7775 Walton Parkway, Suite 200

New Albany, OH 43054

(614) 221-1216 -

Telephone
(614) 221-8769 - Facsimile

dmoser@fisheldowney.com
hsudhoff@fisheldowney.com
Counsel for Plaintiffs as to Counterclaim
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CERTIFICATE OF SERVICE

This certifies that a true and accurate copy of the foregoing Motion For Court To Adopt The

Proposed Joint Stipulated Protective Order was served by email.this 1 t
lh

day of March

2024, upon the following:

Rnhr.rt A Kling!". F.Si]
Robert A. Klingler Co. L.P A.

895 Central Avenue, Suite 300

Cincinnati, OH 45202

rak@klinglerlaw.com
Attorney for Plaintiff

Tyler Cantrell, Esq.
225 N. Cross Street

West Union, OH 45693

tystang2 001 @Yahoo.com

Bruce Rivers, Esq.
Rivers Law Firm, P.A.

701 Fourth Avenue South, Suite 300

Minneapolis, MN 554) 5

riverslaw?rs@aol.com

Vera Eidelman

American Civil Liberties Union

125 Broad Street, t 7th Floor

New York, NY 10004

veidelman@aclu.org
Attorney for Defendants Joseph Edgard
Foreman & Hungry Hustler Records

David J. Carey, Eiq.
ACLU of Ohio Foundation

1108 City Park Avenue, Suite 203

Columbus, OH 43206

dcarey@ac1uohio.org

Amy R. Gilbert, Esq.
Freda J. Levenson, Esq.
ACLU of Ohio Foundation

4506 Chester A venue

Cleveland, OH 44103

agilbert@acluohio.org

flevenson@acluohio.org
Attorneys for Proposed Amici Curiae

Arthur West

120 State Avenue NE #1497

Olympia, WA 98501

Amicus

sf Helen K. Sudhoff

Helen K. Sudhoff(0101259)
FISHEL DOWNEY ALBRECHT RiEPENHOFF LLP

Counsel for Plaintiffs as to Counterclaim
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IN THE COURT OF COMMON PLEAS

ADAMS COUNTY, OHIO

GENERAL DIVISION

SHAWN D. COOLEY, et aI.,

Plaintiffs,

Case No. 2023-0069

v. Judge Jerry McBride

JOSEPH EDGAR FOREMAN,

AlKJAAFROMAN, et 81.

Defendants.

JOINT STIPLATED PROTECTIVE ORDER

The parties to this Stipulated Protective Order have agreed to the terms of this Order;

accordingly, it is ORDERED:

1. Scope. All documents produced in the course of discovery, including initial disclosures, all

responses to discovery requests, all deposition testimony and exhibits, other materials which

may be subject to restrictions on disclosure for good cause and information derived directly
therefrom (hereinafter collectively "documents"), shall be subject to this Order concerning
confidential and protected information as set forth below. As there is a presumption in favor

of open and public judicial proceedings, this Order shan be strictly construed in favor of

public disclosure and open proceedings wherever possible. The Order is also subject to the

Local Rules of this County and the Ohio Rules of Civil Procedure on matters of procedure
and calculation of time periods.

2. Form and Timing of DesignatioD. A party may designate documents as confidential and

restricted in disclosure under this Order by placing or affixing the words "CONFIDENTIAL?

SUBJECT TO PROTECTIVE ORDER" or "ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER" on the document in a manner that will not interfere with the

legibility of the document and that will permit complete removal of the designation.
Documents shall be designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

or ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER prior to or at the time

of the production or disclosure of the documents. When electronically stored information is

produced which cannot itself be marked with the designation CONFIDENTIAL or

ATTORNEY-EYES ONLY, the physical media on which such electronically stored

information is produced shall be marked with the applicable designation. The party receiving
such electronically stored information shall then be responsible for labeling any copies that

it creates thereof, whether electronic or paper, with the applicable designation. By written

1
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stipulation the parties may agree temporarily to designate original documents that are

produced for inspection CONFIDENTIAL or ATTORNEY-EYES ONLY, even though the

original documents being produced have not themselves been so labeled. All information

learned in the course of such an inspection shall be protected in accordance with the

stipulated designation. The copies of documents that are selected for copying during such an

inspection shall be marked CONFIDENTIAL or ATTORNEY-EYES ONLY, as required
under this Order and thereafter the copies shall be subject to protection under this Order in

accordance with their designation. The designation "CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER" or "ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE

ORDER" does not mean that the document has any status or protection by statute or

otherwise except to the extent and for the purposes of this Order.

3. Documents Which May be Designated CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER. Any party may designate documents as CONFIDENTIAL·

SUBJECT TO PROTECTIVE ORDER upon making a good faith determination that the

documents contain information protected from disclosure by statute or that should be

protected from disclosure as confidential personal information, bank records, financial

statements, or such other sensitive commercial information that is not publicly available.

Public records and other information or documents that are publicly available may not be

designated as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER.

4. Documents Which May be Designated ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER. Any party may designate documents as ATTORNEY-EYES

ONLY - SUBJECT TO PROTECTIVE ORDER upon making a good faith determination

that the documents contain information protected from disclosure by statute or that should

be protected from disclosure as information which would disclose the identity of confidential

informants, or other information which is sensitive to the execution of confidential police
matters or other information of such a personal or confidential nature that' the

CONFIDENTIAL-SUBJECT TO PROTECTIVE ORDER designation is insufficient to

protect the disclosing party from serious and irreparable harm.

5. Depositions. Deposition testimony shall be deemed CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE

ORDER only if designated as such. Such designation shall be specific as to the portions of

the transcript or any exhibit to be designated as CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE

ORDER. Thereafter, the deposition transcripts and any of those portions so designated shall

be protected as CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY­

EYES ONLY - SUBJECT TO PROTECTIVE ORDER, pending objection, under the terms

of this Order.

2
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6. Protection of Confidential Material.

a. General Protections. Documents designated CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER under this Order shall not be used or disclosed by the

parties, counsel for the parties or any other persons identified in 11 S(b) or (c) for

any purpose whatsoever other than to prepare for and to conduct discovery and trial

in this action, including any appeal thereof.

b. Limited Thlrd-Party Disclosures. The parties and counsel for the parties shall not

disclose or permit the disclosure of any CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER documents to any third person or entity except as set forth

in subparagraphs (1)-(5). Subject to these requirements. the following categories of

persons may be allowed to review documents that have been designated
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER:

1. Counsel. Counsel for the parties and employees and agents of counsel who

have responsibility for the preparation and trial of the action;

11. Parties. Parties and employees of a party to this Order.

iii. Court Reporters and Recorders. Court reporters and recorders engaged
for depositions;

iv. Consultants, Investigators and Experts. Consultants, investigators, or

experts (hereinafter referred to collectively as "experts") employed by the

parties or counsel for the parties to assist in the preparation and trial of this

action or proceeding, but only after such persons have completed the

certification contained in Attachment A, Acknowledgment of

Understanding and Agreement ?o Be Bound; and

v, Others by Consent. Other persons only by written consent of the producing
party or upon order of the Court and on such conditions as may be agreed
or ordered. All such persons shall execute the certification contained in

Attachment A, Acknowledgment of Understanding and Agreement to Be

Bound.

c. Limited Third-Party Disclosures. The parties and counsel for the parties shall not

disclose or permit the disclosure of any ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER documents to any third person or entity except as set forth

in subparagraphs (l )-(4). Subject to these requirements, the following categories of

persons may be allowed to review documents that have been designated
ATTORNEY-EYES ONLY - SUBIECf TO PROTECTIVE ORDER:
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1. Counsel. Counsel for the parties and employees and agents of counsel who

have responsibility for the preparation and trial of the action;

11. Court Reporters and Recorders. Court reporters and recorders engaged
for depositions;

in. Consultants, Investigators and Experts. Consultants. investigators, or

experts (hereinafter referred to collectively as "experts") employed by the

parties or counsel for the parties to assist in the preparation and trial of this

action or proceeding. but only after such persons have completed the

certification contained in Attachment A, Acknowledgment of

Understanding and Agreement to Be Bound; and

IV. Others by Consent. Other persons only by written consent of the producing
party or upon order of the Court and on such conditions as may be agreed
or ordered. All such persons shall execute the certification contained in

Attachment A, Acknowledgment of Understanding and Agreement to Be

Bound.

d. Control of Documents. Counsel for the parties shall take reasonable and

appropriate measures to prevent unauthorized disclosure of documents designated
as CONFIDENTIAL or ATTORNEY EYES ONLY pursuant to the terms of this

Order. Counsel shall maintain the originals of the forms signed by persons

acknowledging their obligations under this Order for a period of 1 year after

dismissal of the action. the entry of final judgment and/or the conclusion of any

appeals arising therefrom.

e. Copies. Prior to production to another party, all copies, electronic images,

duplicates, extracts, summaries or descriptions (hereinafter referred to collectively
as "copies") of documents designated as CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER under this Order, or any individual portion of such a

document, shall be affixed with the designation "CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER" or "ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER" if the word does not already appear on the copy. All such

copies shall thereafter be entitled to the protection of this Order. The term "copies"
shall not include indices, electronic databases or lists of documents provided these

indices, electronic databases or lists do not contain substantial portions or images
of the text of confidential documents or otherwise disclose the substance of the

confidential information contained in those documents.

f. Inadvertent Production. Inadvertent production of any document or information

without a designation of "CONFIDENTIAL - SUBJECT TO PROTECTIVE
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ORDER" or "ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE

ORDER" shall be governed by Ohio R. Evid. 502.

7. Filing of CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY­

EYES ONLY - SUBJECT TO PROTECTIVE ORDER Documents Under Seal. To the

extent that a brief, memorandum or pleading references any document marked as

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY-EYES ONLY -

SUBJECT TO PROTECTIVE ORDER, then the attorney or party filing said brief,

memorandum or pleading shall contact the Court and refer to the Local Rules to assess the

procedures associated with filing documents under seal. The submitting party shall provide

a redacted and unredacted version to all counsel upon submission. Each version shall be

clearly narned so there is no confusion as to why there are two entries on the docket for the

same filing. If the Court has granted an exception to electronic filing, a sealed filing shall be

placed in a sealed envelope marked "CONFIDENTIAL - SUBJECT TO PROTECTIVE

ORDER" or "ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER." The

sealed envelope shall display the case name and number, a designation as to what the

document is. the name of the party on whose behalf it is submitted, and the name of the

attorney who has filed the sealed document. A copy of this Stipulated Protective Order, or

other relevant authorizing order, shall be included in the sealed envelope.

8. ChaUenges by a Party to Designation as Confidential. Any CONFIDENTIAL - SUBJECT

TO PROTECTIVE ORDER or ATTORNEY·EYES ONLY - SUBJECT TO PROTECTIVE

ORDER designation is subject to challenge by any party or nonparty with standing to object

(hereafter "party"). Before filing any motions or objections to a confidentiality designation

with the Court, the objecting party shall have an obligation to meet and confer in a good faith

effort to resolve the objection by agreement. If agreement is reached confirming or waiving

the CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY-EYES

ONLY - SUBJECT TO PROTECTIVE ORDER designation as to any documents subject to

the objection, the designating party shall serve on all parties a notice specifying the

documents and the nature of the agreement.

9. Action by tbe Court. Applications to the Court for an order relating to any documents

designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY­

EYES ONLY - SUBJECT TO PROTECTIVE ORDER shall be by motion after reasonable

attempts to reach an agreement between counsel. Nothing in this Order or any action or

agreement of a party under this Order limits the Court's power to make any orders that may

be appropriate with respect to the use and disclosure of any documents produced or use in

discovery or at trial.

10. Use of Confidential or Attorneys Eyes Only Documents or Information at Trial. All

trials are open to the public. Absent order of the Court, there will be no restrictions on the

use of any document that may be introduced by any party during the trial. If a party intends

to present at trial CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or
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ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER documents or

information derived therefrom, such party shall provide advance notice to the other party at

least five (5) days before the commencement of trial by identifying the documents or

information at issue as specifically as possible (i.e .• by Bates number, page range, deposition

transcript lines, etc.) without divulging the actual CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE

ORDER documents or information. The Court may thereafter make such orders as are

necessary to govern the use of such documents or information at trial.

11. Obligations on Conclusion of Litigation.

a. Order Remains in Effect. Unless otherwise agreed or ordered, this Order shall

remain in force after dismissal or entry of final judgment not subject to further

appeal.

b. Return of CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or

ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER

Documents. Within thirty days after dismissal or entry of final judgment not subject

to further appeal, all documents treated as CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER or ATTORNEY-EYES ONLY - SUBJECT TO

PROTECTIVE ORDER under this Order, including copies as defined in 11 5(d),

shall be returned to the producing party unless: (1) the document has been offered

into evidence or filed without restriction as to disclosure; (2) the parties agree to

destruction in lieu of return; or (3) as to documents bearing the notations,

summations, or other mental impressions of the receiving party, that party elects to

destroy the documents and certifies to the producing party that it has done so.

Notwithstanding the above requirements to.return or destroy documents, counsel

may retain attorney work product, including an index which refers or relates to

information designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

or ATIORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER, so long as

that work product does not duplicate verbatim substantial portions of the text or

images of confidential documents. This work product shall continue to be

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY-EYES

ONLY - SUBJECT TO PROTECT1VE ORDER under this Order. An attorney may

use his or her work product in a subsequent litigation provided that its use does not

disclose or use CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or

ATTORNEY-EYES ONLY - SUBJECT TO PROTECTIVE ORDER documents.

c. Return of Documents Filed under Seal. After dismissal or entry of final judgment

not subject to further appeal, the Clerk may elect to return to counsel for the parties

or, after notice, destroy documents filed or offered at trial under seal or otherwise

restricted by the Court as to disclosure.
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12. Order Subject to Modification. This Order shall be subject to modification by the Court on

its own motion or on motion of a party or any other person with standing concerning the

subject matter.

13. No Prior Judicial Determination. This Order is entered based on the representations and

agreements of the parties and for the purpose of facilitating discovery. Nothing herein shall

be construed or presented as a judicial determination that any documents or information

designated CONFIDENTIAL • SUBJECT TO PROTECTIVE ORDER or AITORNEY·

EYES ONLY - SUBJECT TO PROTECTIVE ORDER by counselor the parties is subject

to protection under Rule 26(C) of the Ohio Rules of Civil Procedure or otherwise until such

time as the Court may rule on a specific document or issue.

14. Persons Bound. This Order shall take effect when entered and shall be binding upon all

counsel and their law firms, the parties, and persons made subject to this Order by its terms.

SO ORDERED.

Dated:
_

AGREED TO:

lsI Robert A. Klinger (pel" consent 03.08.24)

Robert A. Klinger (0031603)
ROBERT A. KLINGER CO., L.P.A.

895 Central Avenue, Suite 300

Cincinnati, Ohio 45202

(513) 665-9500 - Telephone

(513) 621-3240 - Facsimile

rak@klingerlaw.com

Attorney for Plaintiffs

lsi David S. Osborne. Jr (per consent 03.11.24)

David S. Osborne. Jr. (0096879)
Law Offices of Dr. David Osborne, Jr., LLC

115 West Main Street

West Union, Ohio 45693

(877) 436·2328 - Telephone

(937) 202-0205 - Facsimile

d-osbome@onu.edu

Attorney for Defendants Joseph Foreman

and Hungry Hustler Records

Judge Jerry McBride

sl Helen K. Sudhoff

David C. Moser (0090834)
Helen K. Sudhoff(0101259)
FISHEL DOWNEY ALBRECHT & RiEPENHOFF LLP

7775 Walton Parkway, Suite 200

New Albany, OH 43054

(614) 221·1216 - Telephone

(614) 221-8769 - Facsimile

dmoser@fisheldowney,com
hsudhoff@fisheldowney.com
Counsel for Plaintiffs as to Counterclaim
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IN THE COURT OF COMMON PLEAS

ADAMS COUNTY, OHIO

GENERAL DIVISION

SHAWN D. COOLEY, et al.,

Plaintiffs,

Case No. 2023-0069

v.
Judge Jerry McBride

JOSEPH EDGAR FOREMAN,
AIKI A AFROMAN, et at.

Defendants.

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

The undersigned hereby acknowledges that he/she has read the Protective Order dated

-
in the above-captioned action and attached hereto, understands the terms

thereof, and agrees to be bound by its terms. The undersigned submits to the jurisdiction of the

Adams County Court of Common Pleas in matters relating to the Protective Order and understands

that the terms of the Protective Order obligate him/her to use documents designated

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or ATTORNEY-EYES ONLY _

SUBJECT TO PROTECTIVE ORDER in accordance with the Order solely for the purposes of the

above-captioned action, and not to disclose any such documents or information derived directly

therefrom to any other person, film, case, or matter of concern.
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